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Abstract: This research reviews the legal framework of human rights crime as an extraordinary crime as an approach in the settlement of criminal 
cases. The outcomes of the research indicate that modern human rights law developed out of customs and theories that established the rights of 
the individual in relation to the state. Disagreements regarding human rights violations which can only be done by the state and its agents or can 
also be done by non-government units still exist at the moment. As it turns out in practice, however, it has certain weaknesses, particularly in 
legislation concerning serious crimes of human rights, both as „ius constituendum‟ and „ius constitutum‟, still needs to be improved, especially in 
the implementation of human rights on judiciary system. Therefore, serious crimes against human rights are included as an extraordinary crime. 
The handling of the cases was incredible and special has become a logical consequence to be included as an extraordinary crime. 
 
Index Terms: Constitutional Rights, Extraordinary Crime, Human Rights, Judiciary System 

———————————————————— 

 

1 INTRODUCTION  
Crimes against humanity are extraordinary crimes. The law of 
crimes against humanity has primarily developed through the 
evolution of customary international law. Some crimes are 
particularly grave offences of concern to the world community 
as a whole. They may occur in the context of war or as part of 
a larger pattern of aggressive behaviour by powerful actors 
within a society. These crimes are often directly linked to 
abuse of political or military systems or to a lack of effective 
state institutions. Such crimes, which can be referred to as 
universal crimes, are also attacks on the rule of law and on 
human dignity.Indonesia is now facing the important moment 
of constructing a new foundation as a democratic state. Law 
enforcement of human rights in Indonesia has made progress, 
as seen through the amendment of the 1945 Constitution of 
the Republic of Indonesia as a highest law. The original text of 
the 1945 Constitution only contains six provisions that explicitly 
talk about human rights with 15 Human Rights Principles 
included. Apparently, however, since the human rights activists 
and experts strongly opposed this principle and advocated 
bringing the human rights violators into court, Indonesian 
government has ratified the Law on Human Rights Tribunal, 
Law regarding Human Rights, Law No. 39 Year 1999, and 
there is also Law No. 26 Year 2000 that put aside the non-
retroactive principle for gross violation of human rights. More 
than that, beside on the legislation approach, Indonesia also 
has the National Commision on Violence against Women and 
the Indonesian Commission on Child Protection, as an effort to 
realize the protection of human rights. But in practical terms, 
however, it has certain weaknesses, particularly in view of the 
accountability and legitimacy aspects of its establishment. As it 
turns out in practice, the number of cases of human rights 
violations continue to grow without being followed by legal 
proceedings. Article 1 point 6 of the Law No. 39 Year 1999 
also guarantees that the violation of human rights is any act of 
a person or group of persons including the state apparatus 
either intentionally or unintentionally, or negligence unlawfully 
reduce, impede, restrict, or deprive human rights of a person 
or group he who is guaranteed by this Act and not get or 
feared would not obtain legal settlement is fair and correct, 
based mechanism applicable law. The formulation regarding 
the violation of human rights above, according to Slamet Titon, 
less precise because theoretically does not refer to the 
concept of human rights normative power of the state as a 
main  problem. The concept of human rights aims to prevent 
possible abuse of authority and power cursive state, so that 

the phrase "a person or group of persons" must be replaced 
on the violation of human rights and state power, then there 
are two types of human rights violations, namely the action 
(commission) and settlement (omssion), i.e when the violations 
committed by indivindu or group of people who are not the 
state, but the state through the state apparatus does not act, 
both preventive as well as repressive approach. However, this 
view does not seem completely relevant to the development of 
the current law. It is true that the context of human rights 
protection is largely associated with power, but did not rule out 
the offense was committed by a person or group of persons of 
non-governmental. It is already stated by Titon itself in 
formulating violations in the form of habitation (omission) by 
the state, namely against acts of human rights violations 
committed by the person or group of non-governmental. That 
statement is corroborated by the views of Romli Atmasasmita 
who see human rights violations from the point of substance 
not only by whom and to whom. Romli stated that the essence 
of human rights abuses is not merely a violation of the law 
(legislation), but degradation against humanity or degrading 
treatment and human dignity be as low as animals. Moreover, 
in any human rights violations there are elements of planning, 
done systematically in a certain way and with a specific 
purpose, and addressed to a particular object that is more 
collective, whether based on religion, ethnicity, etc. Although it 
is seems more collective. World Conference on Human Rights 
in Vienna in 1993 to develop a broad perspective on the 
human rights implications also on the scope of human rights 
violations. Recognition of human rights comprising civil, 
cultural, economic, political and social are interrelated 
addressed to the responsibilities of the various private and 
state actors. Indonesia through the legal arrangements of 
human rights violations as defined in Law No. 39 Year 1999 
had followed the universal perspective. 

 

2 IDENTIFICATION OF THE ISSUE 
The issue to be discussed in this paper is “How do the legal 
arrangements of human rights crime find its legitimacy within 
the law enforcement concept as an extraordinary crime?” 
 

3. THE OBJECTIVE OF RESEARCH 
The objective of this research is to understand the essence of 
the human rights in law enforcement, in order to construct a 
legal protection for human rights violations which has 
legitimacy within the judiciary system, as an extraordinary 
crime. 
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4.   METHOD OF RESEARCH 

The type of research used in this paper is a normative 
research. This research reviewing the legal arrangements of 
human rights crime as an extraordinary crime. Beside to 
conducting interviews with sources, The data being used 
include secondary data consisting of primary law materials in 
the form of laws and regulations, tertiary law materials in the 
form of reference books, opinion of experts, and the outcomes 
of previous research, as well as tertiary law materials in the 
form of language dictionaries and Black‟s Law Dictionary. 

 

5 RESULTS AND DISCUSSION 
 

5.1 Form of Crimes against Human Rights  
In the early analysis, according to Titon, that human rights 
violations can be done in two forms, namely by commission 
(actions to do) by the state or other parties, or by omission 
(action to do nothing) by the state. Human rights violations by 
the state, either by commission or by omission, it can be seen 
from the failure of the state to meet four different types of 
obligations, among others: 

a. The Obligation to Respect 
 This obligation requires the state and the agent or 

agents to never take action that would violate the 
integrity of indivindu or group or infringement on their 
freedom. For eexamples are extrajudicial killings, 
detention nonprocedural and others. 

b. The Obligation to Protect 
This obligation requires the state and the agent or 
agents perform any act aimed in order to protect 
citizens and groups indivindu and prevent human 
rights violations against them by other parties. 
Examples of state failure in carrying out this 
obligation, among others, in the form of state failure to 
act when an attack by a group of people to another 
group. 

c. The Obligation to Fulfil 
 This obligation requires the state to take adequate 

measures in providing opportunity legally to all parties 
as citizens, to achieve the satisfaction of what he 
need, which can‟t be met by personal effort.  For 
examples, the failure of the state to provide healthcare 
facilities or basic education facilities for the people. 

d. The Obligation to Promote 
This obligation requires the state to increase public 
awareness of basic rights that they and their 
enforcement mechanisms. Examples of violation of 
this obligation is that the government in conducting 
socialization and advocacy in the event of a violation 
of the basic rights. 

Disagreements regarding human rights violations which can 
only be done by the state and its agents or can also be done 
by non-government units still exist at the moment. When 
looking at a series of murders, certainly can not deny that it is 
the human rights abuses, even though that conduct is not a 
state and its agents. Instead, those who argue that human 
rights violations should always be attached to the state, see 
the murders as a form of government's failure to fulfill its 
obligation to protect its citizens. Modern human rights law 
developed out of customs and theories that established the 
rights of the individual in relation to the state. In terms of 
serious violations of human rights, the state must be 
responsible as well as the two parties, namely the party 

responsible for upholding human rights on the one hand, and 
is responsible for the abuses that have been carried out either 
by commission or by ommision by the individual on behalf of 
the state.Jamil Salmi, related human rights violations 
describes how all forms of human rights violations that 
occurred in the end is good concerning the state's obligation to 
uphold human rights as well as those who should be held 
responsible for violations occurred. He gives the meaning of 
violence as a form of human rights violations in the context of 
broad and divides it into four major categories, as mentioned 
on Table 1 below: 

 
Table 1. The meaning of violence as a form of human rights 

violations 
 

No. 
Type of 
Action 

Describes 

1 
Direct 
Violence 

The violence which refers to acts of 
physical or psychological attack 
someone in person, such as murder, 
forced expulsion, rape and others, 
all of which lead to human rights 
violations of the most basic, namely 
the right to life 

2 
Indirect 
Violence 

Jeopardize human, even sometimes 
until the threat of death, but it does 
not involve a direct relationship 
between the victim and the 
responsible party. 

3 
Repressive 
Violence 

Associated with the revocation of 
basic rights, in addition to the rights 
to survival and the right to be 
protected from pain and suffering. 

4 
Alternative 
Violence 

The violence which refers to the 
revocation of rights indivindu higher, 
such as the right mental growth, 
cultural, or intellectual rights. 

 
The fourth type of violence has the potential to be done by the 
state which has the highest authority, although it can also be 
done by individual or group. In this regard, once again, the 
state faced in the duty as law enforcement and human rights, 
as well as well as those who should be responsible as the 
perpetrator, if it is proved done by the officials on behalf of the 
state. 
 
5.2 The Concept of Human Rights Crime as an 

Extraordinary Crime  
The terms of 'extraordinary crime' in Indonesia still has many 
interpretations and there is no standardization of raw, in a 
sense, what kind of crime that deserves to be included in the 
category of extraordinary crime. According to Muladi who tried 
to put forward some of the rationale for grouping an 
extraordinary crime. In the views of Muladi, the crime is very 
kriminogen and viktimogen and potentially to harm the 
interests of various dimensions, from the security order, 
systematic or organized, threatening political stability, future 
development and others. Zainal Abidin based on Muladi‟s 
opinion, added that in accordance with the principle of „Intent 
Court‟, particularly the universal principle that it is impossible to 
treat severe violation of human rights as an ordinary crime and 
the universal qualification of the crime against humanity. 
Based on the above information, can be formulated that 
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serious crimes against human rights is an extraordinary crime 
because it has the specificity as described below: First, serious 
human rights crimes are crimes against humanity against the 
background of motive power, carried out in a systematic and 
widespread. Second, serious human rights crimes resulted in 
the rending of the conscience of humanity, because of the 
enormity of the impact. Third, serious human rights crimes is a 
betrayal of the largest man on humanity. Fourth, human rights 
resulted in the emergence of serious crimes of terror, anxiety 
and fear in the community, and can eliminate the public trust in 
the State. Fifth, serious human rights crimes is recognized 
internationally as the most serious crimes and even became 
an international jurisdiction if the settlement can not be 
resolved at the national level.Based on the legal construction 
above, clearly states that serious crimes against human rights 
are included as an extraordinary crime. The crime has special 
characteristics and payload, which is not the same and even 
more than the formulation of the evil that exists in the Criminal 
Code at the national level. Therefore, the handling of the cases 
was incredible and special has become a logical consequence 
to be included as an extraordinary crime. The international 
community has recognizes four types of serious human rights 
violations, the international jurisdiction, so that all countries 
that respect human rights can prosecute through the 
International Criminal Court (ICC). The fourth such crimes in 
the Rome Statute of the International Criminal Court in 1998 in 
Rome which includes, crimes of genocide, crimes against 
humanity, war crimes, and the crime of aggression. At the 
national level, Indonesia only adopt two types of serious 
human rights crimes, both the crime of genocide and crimes 
against humanity, as stipulated in the Law No. 26 Year 2000 
regarding Human Rights Court. 

 
6 CONCLUSION 
Modern human rights law developed out of customs and 
theories that established the rights of the individual in relation 
to the state. Legislation concerning serious crimes of human 
rights, both as ius constituendum and ius constitutum, still 
needs to be improved, especially in the implementation of 
human rights on judiciary system. As it turns out in practice, 
however, it has certain weaknesses. Recognized or not, 
serious human rights violations such as crimes against 
humanity in practice have occurred in Indonesia. Indonesian 
authority need to encourage a more serious law enforcement 
officers in law enforcement gross human rights abuses, lest 
completeness of the laws and the agencies not only as 
"cosmetic" of human rights. People really looking forward to 
the government in terms of the law enforcement of human 
rights, especially on the "political will" of the government to 
upholds human rights as a constitutional rights. 
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