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Creating Equitable Farmland Pawning Regulation 
(Case In Indonesia) 

 
Nurhayati. A 

 
Abstract: This research aims to know find out factors creating equitable farmland pawning regulation. This type of research is the study of normative law 
and supported by sociological (empirical) writing. The location of this research is the Labuhan Batu Utara Regency, North Sumatera, Indonesia. The 
results of the study concluded that the regulations regarding the pledge of agricultural land formed by the Government were less socialized. This has an 
impact on rural communities who do not know that the Government has established/issued regulations on pawns of new agricultural land, which can 
more or less complete the pledge of agricultural land according to Customary Law. So far, they only know and are guided by regulations regarding 
pawning of agricultural land, which is Customary Law. Many land pawns last a very long time, many years, decades and some are continued by pawner 
heirs and pawnbrokers because the pawners are unable to redeem their land again and this is very detrimental to their lives the pawners. To the extent 
that at present there are people who have not been able to redeem the agricultural land that they pawned before Indonesia's independence. 
 
Keywords: farmland pawning, debts and receivables, Customary Law, creating equitable farmland pawning regulation  

———————————————————— 

 

1. INTRODUCTION 

Pawn is a legal relationship between someone and 
someone else's land, who has received a mortgage from 
him. As long as the pawn money has not been returned, the 
land is controlled by a "pawn holder". As long as all the land 
products are the rights of the pawn holder. Pawn refunds or 
what is commonly called "redemption", depends on the 
willingness and ability of the mortgaged landowner. Pawn 
can be interpreted as giving up land from the pawner 
(landowner) to the pawn holder (pawn holder) to receive 
payment of cash in cash from the pawn holder, with the 
terms of the pawner still entitled to return the land by 
redeeming it from the pawn holder (Miller et al., 2019). 
Basically a large ransom is the same as the money handed 
over by the pawn holder at the beginning of the pawn 
transaction to the pawn seller, there is no nominal 
difference in money. The money to be received by the 
pawner is certainly what the two parties agreed on. While 
the payback period depends on the willingness and ability 
of the pawning party. Thus the mortgage time is uncertain 
(Fleischmann et al., 2019). The longer pawning time of 
course carries its own risks, namely changes in the value of 
the currency which results in different amounts of money 
from the initial transaction of the mortgage with the land 
return transaction (ransom). Pawn is borrowing and 
borrowing money within a certain time limit by handing over 
the goods as dependents, if the time is not redeemed, the 
item becomes the right to give the loan. Article 53 Verse (1) 
of Indonesian Regulation No.5 of 1960 concerning on the 
Basic Regulation on Agrarian Principles of 1960 of State 
Gazette of the Republic of Indonesia No. 104 of  
 
 
 
 
 
 
 
 
 
 
 
 
 

Additional State Gazette of the Republic of Indonesia No. 
2034 (henceforth in this paper will be abbreviated into 
UUPA or Basic Regulation on Agrarian Principles No. 5 of 
1960) states that: temporary rights as stated in Article 16 
Verse (1) point h, is pawn rights, profit sharing rights, and 
farmland pawning are regulated to limit their characteristics 
opposite to the regulation, and those rights are to be 
deleted soon. According to Article 16 Verse (1) point h, the 
matter that will be analyzed is pawning rights, precisely 
about farming pawning land. This research will explain 
about how to create a regulation model of farmland 
pawning which is equitable, not opposite to the regulation, 
and flexible.  
 

2. LITERATURE REVIEW 

 
2.1. Farmland Pawning 
Pawn is defined as ―a social institution in the village, in 
which a person needs money for a job by pawning his land 
until he/she can redeem it (Parlindungan, 1998). The 
definition of farmland is legally regulated in General 
Explanation of the Law No. 56 of Government Regulation of 
1960 concerning on the Determination of Farmland Area of 
the President of the Republic of Indonesia (which is then 
written into Indonesian Constitution No. 56 of Government 
Regulation of 1960) number 9 point a, namely: This 
constitution also consists of the regulation of farmland 
pawning. What is meant by pawn is the relationship 
between someone and land owned by someone else who 
has a debt to him. As long as the debt has not been fully 
paid, the land will remain in the control of the one who lend 
the debt (pawn holder). During that time, the entire land 
product becomes the right of the pawn holder, as the 
interest of the debt (Shi, 2017, Ye and Gao, 2019).  The 
redemption of the land depends on the willingness and 
ability of the one who pawns the land. There are many 
pawns that last for years, decades, or even some of them 
are continued by pawnbroker heirs because the 
pawnbroker is not able to redeem the land. (Zhang and Ye, 
2017) In this matter, in some regions, there is pawn in 
which the land yield is not the interest but as the 
installment. Such system of pawn is called ―installment 
selling‖. Different from common pawn, after a long time, the 
land returns to the pawnbroker without paying ransom. After 
that, in the General Explanation of Indonesian Constitution 
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No.56 of Government Regulation of 1960 number 9 point a, 
it is also stated that: the amount of mortgage does not 
depend on land‘s fertility, but mainly on the need of the 
pawnbroker. Therefore, it has been common for lands being 
pawned with low mortgage. Usually, people will pawn their 
land when they have urgent needs. People will prefer to 
rent out their land if they are not in urgent need. 
Considering this condition, most pawns tend to be 
detrimental to the pawnbroker and very beneficial to the 
recipient of the mortgage. Thus, it is clear that pawning 
shows extortion practices, which is against Indonesian 
socialism. Therefore, in Basic Regulation on Agrarian 
Principles or UUPA No.5 of 1960, the pawn rights are 
included in its temporary rights that has to deleted in due. 
Meanwhile, when it has not been deleted, the pawn rights 
must be regulated in order to diminish extortion (Article 53). 
Pawn rights can be deleted (forbidden) if there has been 
credit which is sufficient for farmers. In the beginning, the 
term land pawn (grondverpanding) is introduced by Van 
Vollenhoven. The given name ‗pawn‘ in Minangkabau is 
known as Manggadai, in Java is Adol Sende, in Sunda is 
Jual Sende, in Pariangan, Bogor, South Purwokerto, and 
Kuningan is Akad, Gade, Jual Akad, Jual Gade, or Tando, 
in Jakarta, Cirebon is Gade, in Riau and Jambi is Menjual 
Gade, in Medan is Menggadai, in some regions in East 
Nusa Tenggara such as Kupang/Teunbaun village is Tarun, 
in Ermera is Pinor (Subekti, 1982). 
 
2.2. Pawn According to the Point of View of Islam 
In the word of Allah SWT written in QS Al-Muddassir of 
74/38, it is stated that ―Everyone has their own 
responsibility of what they have been done‖ (RI Ministry of 
Religion, 1993). In Arabic, ―pawn‘ means ―rahn‖, and ―Al-
habs‖. Ethimologically, ―rahn‖ means ―permanent or 
sustainable‖, while ―Al-habs‖ means ―to hold back‖ (Sabiq, 
1988).

 
The meaning of the term makes a thing have value 

of property according to syara‘ as the collateral (benefit) 
from the thing. Thus, pawn happens if someone wants to 
owe to someone else, and he/she makes his/her goods, 
either real property or in the form of livestock, as collateral. 
The authority of his/her property goes to the lender until the 
pawnbroker pays his/her debt (Sabiq, 1988). Pawn is ―an 
agreement (contract) borrowing loans by handing lending 
and borrowing over goods as collateral‖ (Zuhdi, 1994). The 
meaning of pawn in Islamic syari‘at is a bit different from 
that in Criminal Code as well as terms and conditions in 
customary law. According to Islamic Syari‘at, pawn is the 
combination of the definition of pawn in Criminal Code and 
customary law. Especially, the object of agreement 
according to Islamic Syari‘at is goods that have value of 
property or is real/movable property. It does not matter that 
it is real property or not. In Article 1150 of Code of Civil La, 
it is stated that: Pawn is a right obtained by a person owed 
on a movable property, which is handed over to him by 
someone who owes or by another person on behalf of his 
name and the one who gives power to the debtor to take 
repayment of the goods prior to those with other debts, with 
the exception of auctioning the goods, the costs to be 
disbursed to rescue after the goods is pawned, and costs 
must be prioritized. Pawn is one of the form of agreement of 
lending and borrowing in Islamic Rules. In its 
implementation, Allah SWT orders us to make an 
agreement in written form, and there must be a witness as 

well. The purpose of pawn is actually to build trust to 
murtahin (pawn receiver) that the rahin (pawnbroker) will 
pay his/her debt. Meanwhile, the pawn contract aims to 
build trust and to guarantee the debt, not to seek profits and 
results (Sabiq, 1988). Pawn, according to Islamic Rules, 
does not matter whether the goods are movable or 
immovable object; the purpose of pawning is merely to 
guarantee both movable goods and immovable goods to 
the recipient of the pawn with a factor or element of trust 
and by holding trust between the pawnbroker and the 
mortgage recipient. This matter is prioritized, not for the 
sake of profit. Basically, pawn should not take advantage as 
in the implementation of pawn in customary law which 
seeks for profit and contains exertion. Basically, it is not 
allowed to take profit from goods, either by the owner of the 
goods or the pawnbroker, expect there has been 
permission from each party. Is due to the fact that the rights 
of the owner toward the goods is not complete, which 
enables him/her to commit acts that violate the laws, such 
as to donate and to sell the goods anytime. Meanwhile, the 
rights of the pawnbroker is limited to the condition or its 
value, but not in its usage and benefits (Zuhdi, 1994). 
Pawn, according to Islamic Law, happens due to debt, and 
the debt is fixed, not an increasing debt. If there is an 
increasing debt during its implementation, the lending-
borrowing agreement will contain usury or riba‘, which is 
opposite to Islamic Rules. Pawn happens due to debt, and 
the debt is fixed. In other words, the debt will not be 
increased or gain interest. If the debt contains interest, it will 
be regarded as contract with usury or riba‘. In fact, riba is 
really opposite to Islamci Rules (Pasaribu and Lubis, 1996). 
―Thus, according to Islamic Rules, pawn is jaiz or allowed, 
either by rules in Al Qur‘an, hadits, or ijma‘ of Islamic 
preacher‖. 
 
2.3. Farmland 
Farmland is not explained in juridical way in Indonesian 
Constitution No.56 of Government Regulation of 1960. 
However, in the Joint Instruction between the Minister of 
Home Affairs and Regional Autonomy and the Minister of 
Agrarian Affairs dated 5 January 1961 No.Sekra 9/I/12, it is 
stated that ―farmland is all plantation land, fish pond for 
fisheries, grazing land for livestock, shrubland of former 
fields and forests in which people who have the right on 
them seeking for livelihood‖ (Salindeho, 1987). Harsono 
states that: ―commonly, farmland is all lands owned by 
people, except lands for housing and company. If there is a 
house on a land, then the opinion will determine how wide 
is the land for house‘s yard and for area considered to be 
farmland‖ (Harsono, 1995). 

 
2.4. Regulations of Farmland Pawning  
a. Article 33 Verse (3) UUD 1945 (UUD or Indonesian 

Constitution) 
b. Article 53 Verse (1) UUPA No. 5 of 1960 (UUPA or 

Basic Regulation for Agrarian Principles) 
c. Constitution No. 56 of Government Regulation of 1960 
d. Regulation of Minister of Agriculture and Agrarian No. 

20 of 1963 Concerning on Pawn Settlement Guidelines. 
e. Supreme Court in its Decision dated 6 March 1971 No. 

180/K/SIP/1970, 
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f. Regulation No 4 of 1996 concerning on The Right to 
Underwrite Land and Objects Related to Land (which is 
then written into Regulation No.4 of 1996).  

 
Based on the General Explanation of Constitution No.56 of 
1960 number 9 point 9, it is clearly stated that farmland 
pawning is conducted based on customary law. Land 
pawning, according to customary law, conducted by giving 
the authority of the land to the creditor is not in line with 
Basic Regulation of Agrarian Principles or UUPA because 
by giving the land to the creditor, the debtor will lose his 
livelihood. How can the debtor pay his/her debt if the capital 
belongs to someone else? (Dalimunthe, 1998). Land pawn, 
according to Customary Law which takes place in rural 
communities, very clearly contains elements of extortion, 
but why the community (farmers) still carries out it. "In the 
Customary Law community, objects that can be used as 
collateral for debt are land and non-land property. There are 
also objects that can be likened to land such as fish ponds, 
houses and yards, trees and fruits, and their gardens‖ 
(Wignjodipoero, 1987).  

 
2.5. Some Reasons of Land Pawning 
 
1). The land pawn they do is a means of helping each 
other  
The strength in the village community is the nature of 
helping other, namely through a principle ―burden is carried 
together‖ (Liliek, 1998). Principle of helping each other has 
been tied in the community. As we know, land is a valuable 
asset, so if someone needs funds/money in an urgent 
condition, the land they own will not be easily sold. Land is 
capital in life; by owning land, someone can easily get 
funds/money as soon as possible by giving the land to 
relatives/family/friends as collateral for debt. Conversely, 
someone who wants to lend money will immediately give a 
loan because of the land as collateral. Besides, due to the 
nature of helping each other principle they have, closeness 
of kinship, and brotherhood compactness, this land 
pawning agency lives and survives in rural communities. 

 
2). Pawning is the best solution to get funds/money. 
Land pawning is the easiest way to get funds/money if the 
situation is urgent. "For the indigenous people, the easiest 
way to get money in urgent situation is land pawning. Pawn 
in the community is very popular as one of the transactions 
related to land.

 
The implementation of land pawning has 

been institutionalized in rural comunity, they do not think 
about the risks they get if the farms are pawned. What is 
important for them when they need money in an urgent 
situation is that the money is available and easily to get. For 
repaying loan money and redeeming land in the hands of a 
pawn holder will be undertaken by and depends on the 
ability of the pawnbroker. They receive the amount of loans 
they want as full as they need without any administrative 
deductions and loan interest payments or others. Urgent 
needs are: for example for marriage costs or for education 
costs, and not for commercial purposes or trade capital. 
 
3). Maintain the dignity of big family. 
There is an assumption that a person's or family's self-
esteem will fall in the eyes of the community if he/she sells 
off his land because the act of selling land is an act that 

would be embarrassing, bringing down and demeaning 
someone or family; someone or family is considered to go 
down into poverty and will no longer be respected in daily 
life or in customary association (clan). Thus, 
someone/family will lose their honor and position, and 
sometimes they will not be included in the composition of 
the traditional organization because they do not own land. 
Change in the view of rural communities towards someone 
they consider to be poor since they do not own land is 
common. It is in contrast to the views held by urban 
communities where a person's dignity is seen from his 
position and material possessed, not only by land. 
 
4). Credit facility is not found in the village community 

(Bank does not exist) 

There are no banks in rural area, and they are only in urban 
areas because the distance between villages and cities is 
very far, so the choice that is easiest, fastest, and most 
practical is to borrow money by pawning land if there is an 
urgent need of money (Badrulzaman, 1987). In the 
implementation of land pawning according to Customary 
Law that has been running in rural communities, they do not 
apply a system of interest, and people have the view that 
borrowing money at the bank will certainly pay interest, and 
borrow money with interest is illegal because of usury in 
Islamic rules. Additionally, borrowing money from 
conventional banks is more expensive, must be 
complicated, provide authentic evidence of the land to be 
pawned, and rules that must convoluted, rather than 
borrowing money by pawning the land. Besides, villagers 
are reluctant to borrow at the bank because this will be 
known by many people; they try as hard as possible to hide 
it so people do not know, and it must be kept confidential, to 
avoid embarrassment. 
 
5). Do not have an authentic proof of land 
Most lands owned by indigenous people do not have a 
basis for land rights which are regulated according to Basic 
Regulation of Agrarian Principle or UUPA No. 5 of 1960, 
and they only have land certificates issued by 
tribal/customary heads, or the lands they owned do not 
have a certificate of land ownership because they own 
these lands or they are inherited from ancestors, or these 
lands have been owned from the time they lived in the 
village. Not having an authentic proof of land certificate is a 
barrier to borrow money from the bank (Han and Lin, 2019). 
One of the reasons for ownership of farmland still having a 
certificate issued by tribal/customary heads or lands that 
they own does not have a land ownership certificate at all is 
due to the absence/lack of legal counseling from the local 
government to introduce regulations established by the 
government, especially regulations concerning on land, 
especially farmland pawning. 
 
3. Customary Law as the Base of Farmland Pawning   
As explained in the General Explanation that there are 
many pawns that last for years, decades, and some are 
continued by pawnbroker heirs and pawn holder because 
the pawnbroker is unable to redeem the land again, which 
is often the case in customary society, there created Basic 
Regulation of Agrarian Principle or UUPA No. 5 of 1960, 
which is the explanation of Article 33 Verse (3) of 
Indonesian Constitution 1945 (UUD 1945), and there also 
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created a unification of land law which was previously legal 
pluralism in the land sector, including the law of customary 
land. Customary Law is an original law belonging to the 
Indonesia, not a foreign nation's law that we adopted, as 
stated in Article 5 of UUPA No. 5 of 1960, stating that the 
provisions of Customary Law implemented in Indonesia are 
the source of the establishment of UUPA. Parlindungan 
(1998) stated: "Enacting Customary Law which has been 
removed by its special characteristics and given national 
character. The position of the land becomes so important in 
the community of Customary Law because: 

1. Its nature; land is a property that is in a permanent 
condition, and it sometimes even more profitable; 

2. The fact that land is: 
a. Residence of people; 
b. Providing livelihood to the fellowship; 
c. It is a place where fellowship members who die must be 

buried; 
d. It is the residence of the guardians of the fellowship and 

the spirit of the ancestors (Wignjodipoero, 1987). 
 

4. Terms and Conditions of Farmland Pawning 
There are some requirements of land pawning that should 
be met by the pawnbroker and paw holder, namely: 
a. A new pawn is valid if approved by all heirs; if there is 

one person who does not approve a pawn, and then the 
pawn is null and void by law. 

b. Pawn has no expired time. 
c. The pawnbroker has the first right to work on the land, 

unless he wants to give his rights to someone else. 
d. The pawn holder is not allowed to pawn the land again 

to another person without permission from the land 
owner. Now, because there is an influence of Western 
Law, the pawn holder is allowed to pawn the land to 
another party.  

e. As long as the pawn runs, the land owner may ask for 
additional pawn money at the pawn holder but the 
redemption payment will have to be at once (Djamaran, 
1985). 

 
After the agreement and the land pawn have taken place, 
the owner will not lose his rights to the land that has been 
pawned because the transfer of land rights is only 
temporary in the hands or control of the recipient of the 
pawn. In the farmland pawning contract, there will be stated 
the period of repayment of the pawn, but the land pawn can 
be redeemed at the due date or after the time stated in the 
agreement, the redemption of land pawning depends on 
when the pawnbroker has the will and ability to end the 
pawn. The delay in redemption of land pawn according to 
Customary Law is not a problem because this land pawn 
has no expired date and is carried out between 
family/relatives and clans, and is approved and witnessed 
by the family. 
 
Solution for Land Pawning Issues 
In this pawning matter, if the pawn holder needs cash and 
does not want to control the land anymore, he can talk to 
the land owner, whether the owner is willing to redeem the 
land. If not, the pawn holder will look for other people who 
can help him with cash. If there is another party who is 
willing, there are two paths that can be passed by the pawn 
holder; he can pawn the land again to a third party by 

directing the land and receiving a certain amount of cash 
under the agreement he has the right to redeem the land 
from a holder new pawn. The second way, he/she pass 
his/her rights to a third party, meaning he/she handed over 
the land to a third party and received a cash amount from a 
third party, but with the note that the pawn holder withdraw 
himself/herself from the legal relationship to the land. If this 
happens, it is appropriate for the land owner to be asked to 
participate in the agreement so that he/she knows that 
he/she is subsequently not related to the former pawn 
holder, but to the third party as a new pawn holder 
(Prodjodikoro, 1986).

 
Related to the description above, then 

in the practice of the customary law community, the 
characteristics of land liens are as follows: 
1. Due date for the liens will be deleted if the pawn giver 

redeem the land again; 
2. The liens do not expire on their own, if the pawn giver 

dies, but the liens are transferred to his/her heirs; 
3. Pawn rights can be burdened with other land rights, 

such as renting or leasing profit sharing to other parties; 
4. The liens with the agreement of the pawnbroker can be 

transferred to a third party if the pawn lender needs 
money; 

5. The liens are not deleted even though the land rights are 
transferred to another party; 

6. As long as the liens take place, based on the agreement 
of both parties, the cash can be added (deepening the 
pawn).  

 
To solve the problem of farmland pawning, especially 
concerning on the due date of redeeming land, Constitution 
No. 56 of Government Regulation of 1960 Article 7 states 
that:  

1. Whoever controls the agricultural land with liens of 
which the implementation of this regulation has 
lasted for 7 years or more, is obliged to return the 
land to the owner within a month after the existing 
plants have been harvested, with no right to 
demand payment of ransom. 

2. Regarding liens of which the implementation of this 
regulation has not lasted for 7 years, the landowner 
has the rights to request it again at any time after 
the existing plants are harvested, by paying a 
ransom of which amount is calculated according to 
the formula:  

 
                (7+ ½) – the leght of time of liens 

_______________________________ x pawn money 
                                            7 
 
Under the condition that  once the liens have lasted 7 
years, the pawn holder is obliged to return the land without 
payment of ransom, within a month after the existing crop is 
harvested. (3). Terms and condition in paragraph (2) of this 
article also apply to liens held after the implementation of 
this regulation. Article 7 paragraph (2) is explained if the 
land pawn has not lasted for 7 years, but only lasts 3 years, 
the calculation can be made as an example:  The pawn is 
Rp.140,000,000, then a ransom must be paid will be: 
 
                (7+ ½) - 3 x Rp.140.000.000 

________________________    = IDR 90.000.000 
                        7 
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A pawnbroker only has to pay IDR 90,000,000.00 not 
burdened with paying IDR. 140,000,000.00 as the original 
loan, but does the recipient of the pawn want to receive the 
amount of the loan that has been reduced from the loan 
amount? That farmland pawning that has lasted for 7 years 
or more must return without ransom is regulated through 
the Decree of the Minister of Agriculture and Agrarian 
Affairs No. SK.10/Ka/1963 concerning on the Affirmation of 
the implementation of Article 7 of the pawn crop. 
Constitution No. 56 of Government Regulation of 1960 
Article 7 is formed by the Government, of which the aim is 
to protect those with weak economic means, namely 
farmers who needed funds/money in very urgent conditions 
are forced to pawn their land. In this law, the government 
determines if the land pawn has lasted for 7 years, then the 
land must be returned to the pawnbroker because the 
period of 7 years is a period that has been long enough for 
the pawn holder to enjoy farmland harvest that he controls. 
In some areas in Indonesia, for example in Java, people 
also recognize farmland pawning, but the implementation of 
land pawning is different from land pawning according to 
Customary Law, which can last for decades and even some 
followed by pawn heirs nor the pawn holder because the 
pawnbroker is unable to redeem the land again. The 
implementation of land pawning in this area is called "jual 
gangsur", the implementation of jual gangsur is much the 
same as land pawning according to Customary Law but has 
differences in its implementation, namely if someone needs 
very urgent funds, then he/she borrows money from 
someone whose economy is certainly stronger, by using 
farmland as a guarantee. The amount of money that can be 
borrowed depends not only on the fertility of the land but 
also on the amount of money (credit) needed at that time. 
Farmland as collateral will be handed over to the land pawn 
holder, and then the farmland will be by land pawn holder. 
The yield obtained from the cultivation of this farmland is 
not only interest, but also installments of the money 
borrowed. After a long time ago, if the yield of the land is 
sufficient and meets the amount money from the 
pawnbroker, the land could be returned to the owner of the 
farm (pawning) as a repayment or redemption of the land. 
Jual gangsur is a solution to the problem of land pawning 
that is far from extortion/unjustice practices and can be 
categorized as not contrary to the principles of Indonesian 
socialism. However, jual gangsur that takes place in this 
community is not included in a regulation that the 
Government makes as authentic form. 
 

3. METHODS 

This study uses qualitative methods with a case study 
approach. The data in this study came from informants 
(informants) selected based on certain criteria (purposive 
sampling). The interviewees were interviewed with the type 
of semi-structured interview. The characteristics of semi-
structured interviews are open questions but there are 
limitations to the themes and lines of conversation, the 
speed of the interview can be predicted, flexible but 
controlled, there are interview guidelines that are used as a 
benchmark in the flow, sequence and use of structured 
words, and focus on goals. 

 
 
 

4. RESULT AND DISCUSSION  
 

4.1. Result  
Before being expanded, this area is formerly known as 
Labuhan Batu Regency. Labuahan Batu Regency is one of 
the districts in the North Sumatra, Indonesia and the capital 
city of Rantau Prapat, which is located 275 km from the 
Medan. After the expansion, Labuhan Batu Regency is 
divided into three districts, namely: one Labuhan Batu 
Regency, the capital city is Rantau Prapat, two Labuhan 
Batu Selatan (Labusel), the capital city is Pinang, three 
Labuhan Batu Utara (Labura), the capital city is Aek 
Kanopan. The location of this research is Labuhan Batu 
Utara (Labura) area, which is a newly expanded district of 
Labuhan Batu Regency. In accordance with Constitution 
No. 23 of 2008 dated June 24 2008 concerning on the 
Establishment of Labuhan Batu Utara Regency, during the 
administration of President Susilo Bambang Yudoyono, the 
capital city iss located in Aek Kanopan consisting of 8 sub-
districts, 8 sub-districts and 82 villages. 
 
8 Districts are:  
1. Aek Kuo,  
2. Aek Natas,  
3. Kualuh Hilir, 
4. Kualuh Hulu,  
5. Kualuh Leidong,  
6. Kualuh Selatan,  
7. Marbau,  
8. Na IX-X.  
 
From the 8 districts in Labuhan Batu Utara District, the 
authors examines farm/rice field pawning in several districts 
as a sample to represent other districts, such as several 
villages in Kualuh Hilir District, Kualuh Hulu District and 
Kualuh Leidong District. From the results after the author 
interviews several people whom the author met, in this 
area, it can be concluded that land pawning according to 
Customary Law is still widely practiced by the local 
community, even though the existence of Bank Rakyat 
Indonesia (BRI) has long existed in that area. There are 
several reasons why they do not/are reluctant to deal with 
the Bank is because the land documents they have are a 
statement from the village head stating that these lands are 
customary lands. The evidence or the basis of the rights 
they have is not eligible to borrow money from the Bank. 
Another reason is that there is actually a sense of shame if 
people know they are borrowing money by pawning their 
land to relatives or relatives, especially to the Bank, 
although some people already have certificates of land 
rights issued by the National Land Agency (BPN), but when 
they need money in urgent circumstances, it is certain that 
they will choose to pawn their land instead of borrowing 
money from the bank; they have an assumption that dealing 
with the bank must meet many requirements and take a 
long time. But when those who have land rights certificates 
need money for non-urgent needs such as for trading 
capital or for the needs of plantation maintenance/ 
expansion (oil/rubber), they will borrow money from the 
Bank. Their aim is to pawn the land not for a long period of 
time just to meet the urgent needs, and land pawn deals 
with the closest people like relatives and sometimes closest 
friends, with an intention to try to redeem as soon as 
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possible. Redemption of the land depends on the 
willingness and ability to pawn. Based on the results of 
research and observations of village writers in Kualuh Hilir 
District, Kualuh Hulu District, and Kualuh Leidong District, 
there are still many land pawns that last for years, decades, 
and some are continued by pawn heirs and pawn holders, 
due to pawning unable to redeem the land again. The 
occurrence of land pawning is always faced with the parties 
who carry out the pawn, voluntarily establishing legal 
relations in indigenous peoples. Approval of the pawn 
agreement has two parties making the agreement, namely 
the pawnbroker and the pawn recipient/holder. The 
pawnbroker is the party that gives the land by expecting a 
sum of money, while the recipient/holder of the pawn is the 
party who surrenders a sum of money and will master, 
enjoy, and take advantage of the land as a pawn object that 
has been received from the pawnbroker. Legal relations 
that occur as a result of a pawn agreement are legal family 
relationships based on the principle of helping and social 
feeling between members of the community. Based on the 
research result in the village area in Kualuh Hilir District, 
Kualuh Hulu District, and Kualuh Leidong District in which 
people carrying out farmland pawning are people who have 
family relations, as well as in the scope of the surrounding 
villages. The relationship in farmland pawning is hardly 
done with people outside the village due to that fact that 
they want to avoid shame and fear of being considered 
poor. If someone needs money in very urgent condition and 
wants to pawn the land, the first step to do is asking for help 
to the relatives. If no one is willing, then he will ask people 
with the same clan for help, and if they cannot help him/her, 
then the last effort was to go to his/her fellow people, and 
what is greatly avoided is pawning his farm to people 
outside the village. In the implementation of this pawn, if a 
dispute arises between the pawnbroker and the pawn 
holder, then the way usually taken is discussion, which will 
be mediated by the village head/lurah, or the customary 
leader (clan)/elder people to settle a pawn dispute. Almost 
never this pawn dispute is brought to the court due to 
avoiding the shame of being known to many people if the 
implementation of this pawn causing a dispute, also 
avoided the breakdown of relations between families 
(clans). 

 
4.2. Discussion 

The government has now issued Law No. 56 of 
Government Regulation of 1960 and Minister of Agriculture 
and Agrarian Regulation No. 20 of 1963, there are still 
many people who do not know that this regulation has been 
issued or that some people who know this regulation refuse 
to comply because this Government Regulation would be 
detrimental to recipients of land pawn, besides the 
Government does not maximize this regulation to the 
public. Farmland pawning according to customary law is 
usually carried out based on custom, namely someone 
pawning the land to the pawnbroker, the pawned land must 
be handed over to the pawn holder as collateral and the 
farmland will be returned to the land owner if the borrowed 
money is returned to the owner or pawn recipient, even if 
there is an agreement between the owner of the money and 
the owner of the pawned farmland. A question that has 
obstructed our hearts is when will the deadline for 
redemption of agricultural land according to Customary 

Law, and will return to the landowners? If the farm pawn 
agreement is carried out according to Customary Law, then 
the answer to that question is the boundary of the land 
pawn implementation period does not have a definite limit 
because the certainty of the boundary of the land pawn is 
when it is paid (redeemed); it is when the pawning ceases, 
according to Customary Law. The period of repayment of 
land pledges is determined entirely by the ability and 
willingness of the owner of the farm to pay a ransom equal 
to the money borrowed. In the Consideration of Regulation 
of the Minister of Agriculture and Agrarian Affairs No. 20 of 
1963, it is stated: that the resolution of the pawn problem, 
as the regulations contained in Article 7 of Law No. 56 of 
Government Regulation of 1960 apparently still requires the 
existence of a guideline, which can be used as a guidance, 
both by interested parties and by the agencies concerned. 
The Government creates and issues Constitution No. 4 of 
1996 in which the object is land rights as determined by the 
land law. The object in this regulation is land, but in its 
arrangement, it is a guarantee in debt which is regulated, as 
in the contents of Article 1 part 1 of Constitution No. 4 of 
1996, namely: pawn rights, is collateral rights imposed on 
land rights. In implementing this land, the basic principle is 
that lending and borrowing; it is not land as a basis. Land is 
only a guarantee because of lending and borrowing money 
between debtors and creditors, while land authority remains 
under the control of the debtor. The implementation of 
farmland pawning according to Customary Law, the land is 
not only as collateral, but the land pawn holder can control, 
use, enjoy, and take advantage of the land, during the 
period of the pawn or until the repayment of the money 
borrowed. The farm which is used as collateral is handed 
over to the pawn holder who is ensured of a stronger 
economic status. This farm is sometimes cultivated by a 
pawn holder, or a pawn holder sends someone else or is 
cultivated by a landowner. If the farmland is cultivated by 
the pawn holder, the whole farmland will be controlled by 
the pawn holder. If the farm is worked out by another 
person or the owner of the farm, in this case there will be a 
profit sharing agreement. Implication of Farmland Pawning 
are: 
a. Law 
1. Regulations concerning farmland pawning formed by the 

Government are less socialized, and this has resulted in 
rural communities not knowing that the Government has 
established/issued regulations on pawns of new 
farmland, which can more or less solve farmland 
pawning according to Customary Law. So far, they only 
know and are guided by regulations regarding farmland 
pawning, which is Customary Law. Many land pawns 
last a very long time, years, decades, and some are 
continued by pawnbroker heirs and pawnbrokers 
because the pawnbrokers are unable to redeem their 
land again and this is very detrimental to the 
pawnbrokers. Moreover, at present, there are people 
who have not been able to redeem the agricultural land 
that they pawned before Indonesia became 
independent. 

b. Economy 
It is certain that if the farm is pawned, it will reduce the 
amount of land owned by someone, and this will be a 
big problem for the person because the reduced 
farmland will reduce their daily income. Their burden will 
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increase, in addition to fulfilling their daily needs, they 
have to save money to redeem agricultural land that 
they pawn, and often occur in this community which they 
pawn all their farmland or they only have a piece of 
farmland. Their farmland is pawned, how can they to 
redeem the farmland they pawned? These things are 
the cause of the occurrence/ongoing pawn for decades 
and passed down from generation to generation and 
grandchildren. 

c. Social 
According to some researchers, this farmland pawning 
is carried out among relatives/family because there is an 
assumption that pawning farmland will lower lives or 
there is shame if someone else knows. Usually people 
pawn their land only if they are in a very urgent situation. 
But someone is sometimes forced to pawn his farm if 
he/she really needs money to fulfill daily life, and this is 
inevitable. If the need is not urgent, people usually 
prefer to rent out their land. The implementation of land 
pawns is mostly done with comparisons that are very 
detrimental to the pawnbroker and are very beneficial to 
those who have money. Thus, it is clear that land pawn 
shows the practices of extortion, which is very contrary 
to the principles of Indonesian rules. Besides, it is 
certain that the consequences of this agricultural land 
pawn are having a negative impact on creating poverty 
that will hit the community, daily needs will be 
uncertainty fulfilled, neglected education that will result 
in crime, peace of life in the society will be disrupted. 

d. Politic 
Local government officials such as RW-RT, Village 
head, Regency head, and Regent seem to close their 
eyes on the implementation of farm pledges carried out 
by their citizens by referring to Customary Law. They do 
not know that the Government Regulation on pawn 
farms do not work in the community. There is no serious 
effort to stop the farmland pawning guided by 
Customary Law, which is very detrimental to the 
pawnbroker and profitable for the pawn recipient. 

e. Culture and Law Culture 
There is a lack on the implementation of legal 
counseling to the community either from the 
Government or the local village apparatus to 
introduce/socialize new regulations established by the 
Government regulating the community, for example on 
farmland pawning regulations and equitable pawing 
solution. There is still a lot of farmland pawning in the 
community in village carried out or guided by Customary 
Law. Although some people are aware of the 
Government Regulation regarding pawning/solution of 
farmland pawns, they do not want to accept and follow 
the farmland pawning according to Government 
Regulations because their pawn culture has long been 
practiced and has been "ingrained" from their ancestors 
and guided by Customary Law. Besides, the land pawn 
process according to Customary Law is very easy to do 
because it is usually carried out between close relatives 
or between families (it is also possible to do between 
friends or close friends) and the legal foundation is a 
factor of mutual trust or the existence of a land pawn 
agreement according to Customary Law. If someone 
wants to borrow money or need funds because of a very 
urgent need, then if the person choose borrowing money 

as regulated by Law No. 4 of 1996, he/she will feel that 
he/she finds a very long process, with very difficult 
requirements which sometimes are not affordable with 
the level of education. Also, because the land rights are 
not yet eligible to be able to borrow money to the bank, 
for example, the land has not yet been certified and the 
land is the basis for the rights still according to the rules 
of Customary Law or land rights because of buying and 
selling under the hand and soon. Article 53 paragraph 
(1) UUPA No. 5 of 1960) states: temporary rights as 
referred to Article 16 paragraph (1) point h, are liens, 
profit-sharing business rights, hitching rights and rental 
rights of agricultural land are regulated to limit their 
characteristics as opposed to this law and these rights 
are attempted to abolish it in a short time. Pawn rights 
on agricultural land according to Customary Law are 
very contrary to the law. The implementation of land 
pawn according to Customary Law in which the pawned 
land belongs to the pawn holder is not in accordance 
with the legal system adopted by the UUPA because by 
being handed over the pawned land to the pawn holder, 
then the pawnbroker will lose his livelihood. How can the 
pawnbroker pay his debt if the capital (land) to make a 
living is already in the hands of someone else? The 
government actually formed a regulation to protect weak 
economic communities (farmers) who are forced to 
pawn their agricultural land because of the urgent need 
for money. But in reality, in people's lives, regulations 
regarding agricultural land pawns, especially regulations 
concerning on the period of repayment of these pledges, 
do not go as expected. The government has previously 
issued Law No. 56 of Government Regulation of 1960 in 
Article 7 paragraph (1 and 2) regulates the return of 
farmland pawn; pawning referred to in this article are 
farmland pawning guided by Customary Law which has 
institutionalized in the community, especially rural 
communities. Land pawning according to Customary 
Law can last for decades; this is very clear containing 
elements of extortion. The government issues Minister 
of Agriculture and Agrarian Regulation No. 20 of 1963, 
and the contents of Article 7 paragraph (1 and 2) of Law 
No. 56 of Government Regulation of 1960, and this 
regulation did not work as expected by the Government. 
This is due to the fact that:  
1. The recipient of the pawn will not carry out land 

pawning if there is no guarantee that he has 
mastered; 

2. It is easier, in terms of process, to pawn farmland 
according to Customary Law than to borrow money 
from the bank; 

3. The implementation of land pawning according to 
Customary Law takes place between 
families/relatives avoiding the shame of selling 
land;  

4. Lack of socialization/legal counseling and 
regulation introduction regarding pawning and 
regulations on the return/solution of pawns in 
village communities; 

5. As according to the Supreme Court in its decision 
dated March 6, 1971 No. 180/K/SIP/1970, states: 
That the regulation in Article 7 paragraph (1) of 
Law No. 56 of Government Regulation of 1960 is 
coercive and cannot be softened by agreements 
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made by both parties because it is very contrary to 
the principle of a pawning. The strength of the 
agreement between the two parties according to 
Customary Law that has long lived in the 
community is not easily eliminated even though it is 
against the law.  

 
In reality, in the life of the community, regulations regarding 
pawning of agricultural land, especially regarding the period 
of repayment of this pawn, are not running as expected. 
This is due to the fact that the farmland pawning is usually 
carried out by those who still have family relations. The 
pawn holder is reluctant to repatriate land without ransom 
and the owner is reluctant to ask for a return of land which 
could lead to disputes between families (Dalimunthe, 1998). 
In the Consideration of Regulation of the Minister of 
Agriculture and Agrarian Affairs No. 20 of 1963, it is stated: 
that the resolution of the pawn problem, as the regulations 
contained in Article 7 of Law No. 56 of Government 
Regulation of 1960 apparently still requires the existence of 
a guideline, which can be used as a guidance, both by 
interested parties and by the agencies concerned. If this 
situation is related to the effectiveness of the law, the law 
established will be effective if the material juridical 
substance is in accordance with the legal values living in 
the community concerned. Conversely, if it is opposite, the 
implementation of the legal product will only create a 
negative legal impact, namely the tendency of the people to 
ignore the law, which is a sign that the law must be 
changed. The statement referred to in the Consideration of 
Regulation of the Minister of Agriculture and Agrarian 
Affairs No. 20 of 1963 "still requires the existence of a 
guideline, which can be used as guidance, by both 
interested parties and by the institutions concerned", the 
statement means creating equitable farmland pawning 
regulations. A concrete and strict regulation is needed and 
includes severe sanctions, both criminal and civil, that will 
be imposed on people who do not comply with these 
regulations. The law is expected to be a guideline that can 
be used in the implementation of pawn farms. The future 
efforts of the Government is must create/form a model of 
regulation or change existing regulations, namely farmland 
pawning with a regulatory model of farmland pawning that 
is fair/prosperous and protects the community, eliminates or 
avoids poverty, and contains no elements of extortion. The 
government in an effort to establish agricultural land pawn 
regulations can engage the implementation of jual gangsur 
with land pawns according to Islamic Law because both of 
these laws have similarities, namely: 

1) Regulating Pawning issues; 
2) There are elements of lending and borrowing;  
3) Having been implemented or institutionalized in the 

community; 
4) A solution to the problem of land pawning that is far 

from extortion practices; 
5) Fair/equitable and not opposite to Indonesian 

regulations; 
6) There is collateral;  
7) There is mutual trust;  
8) The main point is not to take profit; 
9) Aims to help each other. 

 

The conception of farmland pawning regulation in the 
community in the future is intended solely to create a 
financial institution that is not only urgent but is able to 
become a driver of the economy, besides the nature of 
Customary Law can be eliminated, with the understanding 
that farm pawning is open to everyone is without exception 
and not between family/relatives.  
 

5. Conclusion and Suggestion 
 
5.1. Conclusion 
1). Based on the observation in some villages in Kualuh 

Hilir District, Kualuh Hulu District, and Kualuh Leidong 
District, it can be concluded that land pawning according 
to Customary Law is still widely carried out by the local 
community, even though the existence of Bank Rakyat 
Indonesia (BRI) has actually existed in that area. There 
are several reasons why they do not/are reluctant to 
deal with the Bank, that is, because the land documents 
they have are in the form of a statement from the village 
head stating that these lands are customary lands. The 
evidence or the basis of the rights they have is not 
eligible to borrow money from the Bank.   

2). The implementation of land pawn according to 
Customary Law in which the pawned land falls to the 
pawn holder, not in accordance with the legal system 
adopted by the UUPA because by being handed over 
the pawned land to the pawn holder, then the 
pawnbroker will lose his livelihood. How can the 
pawnbroker pay the debt if the capital to make a living is 
already in the hands of someone else?  

3). In fact, in the life of the community, regulations 
regarding pawning of agricultural land, especially 
regarding the period of repayment of this pawn, are not 
running as expected. This is due to the fact that 
farmland pawning is carried out by people who still have 
family relations. The pawn holder is reluctant to 
repatriate the land without ransom and the owner is 
reluctant to ask for a return of land which could lead to 
disputes between families.  

4). Constitution no. 56 of Government Regulation of 1960 in 
Article 7 paragraph (1 and 2) regulates the return of 
farmland pawning does not run as expected; farmland 
pawning guided by Customary Law which has 
institutionalized in the society, especially rural 
communities, can run years, decades, until the children 
and grandchildren descended, and this matter clearly 
contained elements of extortion. The period of 
repayment of land pawning is determined entirely by the 
ability and willingness of the owner of the farm to pay a 
ransom equal to the money borrowed. 

 
5.2.  Suggestion 
1) It is expected that the Government must immediately 

forms temporary regulations, replacing with new 
regulations (positive law) in the agrarian sector.  

2) Creating equitable farmland pawning. Concrete and 
decisive regulations are needed and include severe 
sanctions, both criminal and civil, that will be imposed 
on people who do not comply with these regulations. 
The law is expected to be a guideline that can be used 
in the implementation of farmland pawning. 
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3) Farmland pawning regulations that run in the community 
in the future are intended solely to create a financial 
institution that is not in an urgent situation but is able to 
become a driver of the economy in addition to the 
Customary Law, with the understanding that farmland 
pawning is open for everyone, without exception, and 
not between family/relatives.  

4) Promoting legal counseling in the community to 
introduce new regulations of which the aim is to 
increase community knowledge, to know, and to comply 
with laws established by the Government. That way, the 
Government will immediately fix/renew the land 
documents that are still protected by Customary Law by 
issuing certificates of land rights issued by the BPN. The 
government prioritizes the regulations of Bank services 
and sufficient credit for the needs of farmers in villages 
living far from the city.  
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